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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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() In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products-

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of

the OIO and Order-In-Appeal. It should also be accompanied by a ‘copy of TR-6 Challan
evidericing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account. .
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- '
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal .
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 0186. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and.above 50 Lac

_ .‘respectively in the form of crossed bank draft in favour of Asstt. Registar @Q-@@bﬁar}gh of any
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nominate public sector bank of the place where the bench of any nominate public sector bahk of
the place where the bench of_th'eJribunal is situated ;: *
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of

the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
O Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores, :
Under Central Excise and Service Tax, “Duty demanded” shall include:

()  amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iif) amount payable under Rule 6 of the Cenvat Credit Rules.

" >Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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~ case laws in support of their arguments.

F No.V2/102/GNR/18-19

ORDER-IN-APPEAL

M/s Swatik Ceracon Ltd (Unit-2), 25, Shobhasan Road, Taluka & Dist
Mehsana, Gujarat (hereinafter referred as “the appellant”) has filed this
appeal against the Order-in-Original No. 43/AC/EX/Meh/17—18 dated
22.08.2016 (hereinafter referred to as “the impugned order) passed by the
Assistant Commissioner of Central GST, Mehsana Division, Gandhinagar

(hereinafter referred to as “the adjudicating authority”).

2. The appellant is engaged in the manufacture of Ceramic Glaze Floor
Tiles falling under Chapter 69 of Cenfral Excise Tariff Act, 1985 and holding
Central Excise Registration. The appellant’s factory premise and other sister
concern units located at other places were searched by the Central Excise
Officers on 08-10.07.2015, on the basis of information that the appellant had
indulged in gross negligence to the obligations cast upon them under Central
Excise procedures. During the course of search at the factory premise of the
appellant, the central excise officers had taken physical stock of finished
goods lying in the factory and it was observed that 40099 Nos of Ceramic
Glaze Floor Tiles of various Grade and Size lying excess as compared to stock
report as on 07.07.2015.. The said goods valued at Rs.1,34,42,455/-
(Rs.73,93,350/- after 45% abatement) was found not accounted for in their
books and accounts. The said entire stock of finished goods found excess
lying in the factory premises was seized on the reasonable belief that the
same was intended to be cleared without payment of duty. After
mvestlgatlon, a Show Cause Notice dated 04.01.2016, proposing for
confiscation of seized goods and imposition of penalty under Rule 25 of
Central Excise Rules, 2002 was issued. This SCN was adjudicated vide
impugned order, wherein the seized goods were ordered for confiscation with

an option to redeem on payment of fine of Rs. 18,48,340/-. Further, a

penalty of Rs.9,24,169/- was imposed under Rule 25 of Central Excise Rule,

2002 on the appellant.

3. - Being aggrieved, the appellant has filed the present appeal on the
grounds that there was no evidence of any clandestine removal or pointing to
malafide on the part of appellant; that improper accountable of goods and
shortage of finished goods found during stock taking was due to clerical error
and bonafide mistake due to daily mass production and clearances; that
there was no malafide intention to clear the excess goods clandestinely
without payment of duty and no concrete evidence brought on record in this
regard; that merely on presumption and assumptions, it could not be said
the goods are meant for clandestine removal; and that in view thereof, fine
and penalty ‘ought to have been set aside. The appellant has lted varlous
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4, Personal hearing in the matter was held on 06.09.2018 and Shri Nilam
A Shah, authorized person%f’:the appellant appéa‘ried before me, on hehalf of
the appellant. He reiterated the averments made in their grounds of appeal
and submitted CESTAT's order dated 12.01.2018 in their own case.

5. I have carefully gone thro_ugh the facts_’ch the case narrated in the
appeal and other relevant documents. The case relates to confiscation of
seized goods valued at Rs.1,34,42,455/—,-found not properly accounted; and

consequent imposition of redemption fine and penalty.

6. The appellant has argued that the appellant authority has decided
similar issue regarding confiscation of 1242 boxes of'ceramic tiles in
appellant's sister concern unit No.4, vide order-in?Appeal No. AHM—EXCUS—
003-APP-030-17-18 dated 16.05.2017 and uphold the order passe¢ by the
lower authority. However, the Hon’ble CESTAT, Ahmedabad, vide order No.
A/10150/2018dated 12.01.2018, has set aside the said OIA. The finding

portion of the said order is as under:

we. [ find that undisputedly there were 1242 boxes of Tiles of different sizes
and grades found in excess during the course of visit of the officers on
10.07.2015. In the Panchnama as well as in the statement though it has been
recorded that these goods were found in excess, however, no where the
appellant nor the representative has admitted to have stored this ‘excess
quantity of goods meant to be cleared clandestinely without payment of duty,
not any evidence in this regard brought on record by the Revenue.

7. In these circumstances, I do not find any reason to direct confiscation of
the goods found in excess in view of the Judgment of Hon'ble Gujarat High
Court in Saurashtra Cement’s case (supra). Further, I find that aam/'ttedly
there was non-accountal of the goods in the statutory RG-1 register, but since
the penalty has been imposed under 11AC of Central Excise Act, 1944 and in
absence of suppression of facts, mis-declaration etc penalty cannot be
confirmed under the said provision. Besides, no other penal provision for
imposition of penalty has been invoked in the show cause notice. Hence , no

~ penalty is impasable on the appellant. Accordingly, the impugned order is set
aside and the Appeal is allowed.

7. I find that the Hon'ble Tribunal has set aside the OIA supra in view of

.judgment of Hon'ble High Court in Saurashtra Cement’s case [2010 (260)

ELT 71-Guj]. On peru‘sal of the said judgment, I observe that the Hon'ble
Gujarat High Court in case of Saurashtra Cement has decided the issue

relating to delay in payment of duty about 25 to 56 days on clearance

finished goods and wherein, show cause notices were issued for demanding

Central excise duty under Section 11A of the Central Excise Act, 1944 along

-~ with interest under Section 8(3) (sic) of the Act and penalty under Rule 25 of

the RUIes. The Hon'ble Court has held that:

:‘“—Pena/ty whether impo_sable-under Rule 25 or Rule 27 of Centra//'
‘Rules, 2002 - Rule 25 ibid invocable subject to Section 11AC of Central Ex
" Act, 1944 - Ingredients like suppression or wilful mis-statement me/f e

Section 11AC ibid to be considered while determining penalty unde
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ibid - Intention to evade duty payment absent in present case - Duty could
not be paid in time due to stringent financial conditions and the same paid
with interest as soon as liquidity was available - Impugned order holding
penalty under Rule 25 ibid not imposable for alleged default and restricting to
penalty of Rs. 5,000 under Rule 27 ibid, sustainable '

8. The delay in payment of duty (which is duly reflected in monthly
returns) are totally different from non accountal of goods in statutory records
and are totally-non relevant and different from impugned case. I find that the
issue involved in the appellant’s case is relating to unaccounted finished

qoods of 40099 boxes in the statutory records; that such huge stoc.k of

finished. goods ‘was found lying in the dispatch finished stock area. I find that
consignment was so huge that it took 3 days (8" to 10™ of September 2015)

to just count the stock and detect discrepancies. It is also a fact on record

that the appellant could not give any reasons for such unaccounted/excess
qoods found lying in the dispatch area. I would like to refer to the statements
of S/Shri Nitin Narayanbhai Patel and Vimal Ishwarbhai Prajapati. I observe

that in the appellant’s sister concern a case was booked in 2015 and repeat

of such offence is not casual but deliberate because Manager as well as
owner could not explain any reasons for such act because there wasmo valid
reason as on that date and they could have been confronted with any O

concocted story. In the instant case, huge guantity of finished goods of

40099 boxes of finished goods found unaccounted in dispatch area cannot be
considered as a procedural lapse on the part of the appellant.' I observe that
in the instant case, decision of Shree Shyam Pulp & Board Mills Ltd [2014
(309) ELT 497-Tri. Del] is squarely applicable which reéds as under:

5. We have considered the submissions made by both the sides and perused
the records. The first point of the dispute is regarding confiscation of 34.0791
MT printing and writing paper valued at Rs. 6,47,917/- which was not entered
in RG 1 register. The appellants do not dispute the fact of non-accountal of
this stock of writing and printing paper which represents more than one day’s
production. The only explanation given by theé appellant is that therg was no
intention on their part to clear the excess stock without payment of duty. In
our view, this explanation is not acceptable, as in terms of the provisions of O
Rule 25(1)(b) of Central Excise Rules, 2002, penalty under this Rule is
attracted for non-accountal of any excisable goods produced or manufactured
by an assessee and in this regard mens rea is not.required to be established.
Therefore, the confiscation of the goods along with the option to the appellant
to redeem the same on payment of redemption fine in lieu of confiscation and
penalty on appellant company is upheld.” :

9. Further, it would be pertinent to look at the relevant excerpts from
Rule 25 of the CER 2002. ‘

RULE 25. Confiscation and penalty. — (1) Subject to the provisions of
section 11AC of the Act, if any producer, manufacturer, ...... - '

(a) removes any excisable goods in contravention of any ~of the
provisions of these rules or the notifications issued under these rules; or

(b) does not account for any excisable goods produceds, e
manufactured or stored by him,; or : ‘

&
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(d) contravenes any of the provisions of these rules or the notifications
issued under these rules with intent to evade payment of duty, =

then, all such goods shall be liable to confiscation ......

10. The difference between two independent provisions 25(1)(b) and
25(1)(d) ibid needs to be highlighted. Any excisable goods, if not accounted,

are liable to confiscation and the intent to evade duty is not ‘a necessary

prerequisite for the same. Therefore, in view of findings at Para 7 above, all
excisable goods found available on 08/09/10.07.2015 were liable for

confiscation, in consonance with the provisions enumerated in rule 25(1)(b)

of the CER, 2002. The appellant could not give any reasons for such
unaccounted of huge quantity of 40099 boxes of finished goods. The above
said contraventions and omissions need to be seen in the context of the
nature of sensitive commodity due to their easy salability in open market,
which are not institﬂtionél buyers. These facts compel'me tb hold that the
provisions of Rule 25(1)(d) ibid also are attracted independently, to hold
confiscation. Therefore, no interference Is required to be made in the

impugned order with regard to order of confiscation of seized goods.

11,  Further, failure to maintain accounts of goods manufactured and
cleared by the appellant clearly attracts penalty under the provisions of Rule
25 of Central Excise Rules, 2002 which stipulates a penalty not exceeding the
duty on the excisable goods in respect of which such contravention has
been committed, or rupees two thousand, whichever is greater. Looking-into
the facts of the case, blatant disregard for the legal obligations regarding
>main‘taining accounts of production, inventory and clearance, absence of past
records, sensitive and evasion prone nature of the seized goods, I find no

reason to interfere with the quantum of penalty imposed.

12. In view of above discussions, I reject the appeal filed by the appellant

and uphold the impugned order. ' k’\‘g’“ﬁ«/
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(Mohanan V.V)
Superintendent (Appeal)
Central Excise, Ahmedabad
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M/s Swatik Ceracon Ltd (Unit-2),
25, Shobhasan Road,
Taluka & Dist Mehsana, Gujarat
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Copy to:

1. The Chief Commissioner, Central GST Zone, Ahmedabad.

2. The Commissioner, Central GST, Gandhinagar

3, The Addl. Commissioner, (Systems), Central GST, Gandhinagar
4. The Dy. / Asstt. Commissioner, Central GST, Division-Mehsana

\)/Guard file.
6. P.Afile. -
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